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The concept of an “imposed constitution" implies a false dichotomy between “imposed” and 
“unimposed” constitutions. Constitution-making routinely implicates multiple authors, 
constituencies, and narratives in a process that is part negotiation, part dialectic, and part 
coercion. This multiplicity of participants and processes renders the distinction between 
“imposed ” and “unimposed ” constitutions highly arbitrary. On the one hand, even an ostensibly 
imposed constitution can reflect a considerable measure of local input and influence. On the other 
hand, elements of imposition and alienation are arguably endemic to all constitutions, regardless 
of how or where they are authored. The result is a concept that is incoherent and unstable. The 
problem is not simply that scholars cannot agree on a definition, or that there are competing 
definitions, but rather that the concept cannot be defined and applied in a logical and consistent 
manner. 

The function performed by the concept is not analytical or descriptive, but rhetorical. The 
“imposed constitution” label is a standard trope of delegitimating narratives: it is employed as 
part of a narrative about why a particular constitution is undeserving of acceptance, affinity, or 
allegiance. To condemn a constitution by casting aspersions upon its parentage is to employ, in a 
literal sense, a constitutional slur. The “imposed constitution” label possesses this pejorative 
power by dint of an inarticulate, widely shared, and descriptively inaccurate romanticization of 
what constitutions are and how they are created. The reality is that the complex politics 
surrounding constitution-making cannot be reduced to a simple dichotomy between “imposed” 
and “unimposed” constitutions. 

For descriptive or analytical as opposed to rhetorical purposes, the distinction that needs to be 
drawn is not between “imposed” and “unimposed” constitutions, but rather between 
constitutions that benefit from a romanticizing narrative and those that do not. Some of the 
stories that we tell about constitutions are flattering; others are not. When the narrative 
surrounding the origins or character of a constitution does not fit our idealized notions of how 
constitutions are supposed to be made or what they are supposed to do, the result might be called 


* Charles Nagel Chair of Constitutional Law and Political Science & Affiliated Faculty, East Asian Studies 
Program, Washington University in St. Louis; Sir Y.K. Pao Chair in Public Law, The University of Hong Kong. 
© David S Law, 2018. Thanks to Xenophon Contiades and Alkmene Fotiadou for organizing a conference on 
the fascinating, recurring, and problematic concept of imposed constitutions, and for their very helpful 
suggestions and conversations about this chapter in particular; to Malcolm Langford, Chien-Chih Lin, Peter 
and Einar Lorentzen, Yaniv Roznai, Alex Schwartz, and Po Jen Yap for invaluable suggestions and feedback; 
and to Karen Tsang and Lorraine Wu for Indefatigable research assistance. All infelicities are mine and mine 
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an “unromantic constitution”. Conversely, when the prevailing narrative depicts the constitution 
as local and consensual in origin and character, the result might be called a “romantic 
constitution.” These narratives tend to be reductive, if not also unrealistic. But the point of 
constitutional narrative—whether of the romanticizing or delegitimating variety—is myth¬ 
making and political persuasion, not descriptive accuracy. 


I. Introduction: Romanticizing and Delegitimating Narratives 

At first blush, the concept of an "imposed constitution" seems straightforward: surely it is 
simply, as its name implies, a constitution that is imposed. Its adoption was involuntary, and 
its legitimacy is therefore suspect. From a liberal perspective, there is no greater sin than 
lack of consent, and therefore, an imposed constitution—born in sin—lacks legitimacy from 
the outset. 

If only it were so simple. Each part of this formulation begs a host of questions, starting with 
the word “imposed”. What counts as imposition? Does it matter who is doing the imposing, 
or upon whom the constitution is imposed? If a nineteenth-century European monarch, or 
a modern-day military junta in Myanmar or Thailand, promulgates a constitution without 
genuine public support or approval, is that an “imposed constitution”? What about a 
constitution devised and adopted by a Shi’ite minority against the wishes of a Sunni majority? 
If these situations involve “imposition,” does the “imposition” disappear ifa majority favors 
the constitution? What about a constitution that is ratified by Canada’s English-speaking 
provinces but bitterly resisted by the Erench-speaking province? Or a constitution adopted 
by a white majority that permits black slavery? Or any constitution that is imposed by one 
portion of society upon another or, indeed, any constitution that commands less than 
unanimous support? Why is a constitution imposed upon a minority not an “imposed” 
constitution? Is it not the case that every single constitution in the world is “imposed” from 
the perspective of at least some people? And if there are always people who experience a 
constitution as “nonconsensual” or “imposed,” then how can any constitution escape the 
“imposed constitution” label? 

One might try to salvage the concept by saying that “imposition” refers to a constitution 
foisted by outsiders upon a particular community.^ But this simple definition, too, is riddled 
with difficulties and raises more questions than it answers. Who counts as an “outsider,” 
and what kind of involvement by “outsiders” causes a constitution to count as “imposed”? 
What if the government opposes the constitution as a foreign imposition, but the people 
embrace it? Is it still imposed in that case? Why should it matter if those doing the imposing 
are “outsiders” (whatever that means)? What if anything is qualitatively worse about a 
constitution imposed by outsiders as opposed to oppression at the hands of one’s neighbors? 

The fundamental problem with the concept of an “imposed constitution" is not simply that 


‘ See, e.g., Noah Feldman, 'Imposed Constitutionalism' (2005) 37 Connecticut Law Review 858,859 (“Today a 
new constitution must be understood as locally produced to acquire legitimacy.”). 
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the concept is difficult to define. It is, rather, that the concept implies a false dichotomy 
between “imposed” and “unimposed” constitutions: 

Constitution-making routinely implicates multiple authors, constituencies, and 
narratives in a process that is part negotiation, part dialectic, and part coercion. This 
multiplicity of participants and processes renders the distinction between “imposed” 
and “unimposed” constitutions highly arbitrary. On the one hand, even an ostensibly 
imposed constitution can reflect a considerable measure of local input and 
influence.... On the other hand, elements of imposition and alienation are arguably 
endemic to all constitutions, regardless of how or where they are authored.^ 

The result is a concept that is incoherent and unstable. The problem is not simply that 
scholars cannot agree on a definition, or that there are competing definitions (as in the case 
of essentially contested concepts such as “democracy” or “rule of law”), but rather that the 
concept cannot be defined and applied in a logical and consistent manner. Depending upon 
how the concept is defined, either there are no genuinely imposed constitutions, or all 
constitutions are imposed. There is no stable middle ground. 

Simply because the “imposed constitution” concept is incoherent does not mean, however, 
that it serves no purpose. The concept serves rhetorical functions in political and 
constitutional discourse and plays a central role in the construction of constitutional 
narratives. Its lack of descriptive or analytical value does not detract from its rhetorical or 
narrative value. The true test of a constitutional narrative—the story that is told about a 
constitution—is its ability to shape how the constitution is perceived, not its descriptive 
accuracy. Whether it is flattering or unflattering, the narrative surrounding a particular 
constitution will often be highly selective and inaccurate. 

Most obviously, the “imposed constitution” label serves as a potent pejorative that can be 
used to delegitimate an existing constitution. Its value is not as an analytical concept that 
helps us to understand or explain things more clearly, but rather as a pejorative label used as 
part of a narrative about why a particular constitution is undeserving of acceptance, affinity, 
or allegiance. To say that a constitution is “imposed” is to undermine its legitimacy, in a very 
literal sense, by casting aspersions upon its parentage. An imposed constitution is an 
illegitimate constitution in more than one sense of the word: it is unworthy of acceptance 
and of questionable parentage. 

Japan illustrates this usage of the term. For decades, the right-wing Liberal Democratic 
Party (LDP)—which has held power almost continuously since the mid-1950s—has sought 
to amend Japan’s post-war constitution, the 1947 Nihonkoku KenpdJ Japanese conservatives 

^ David S Law, 'The Myth of the Imposed Constitution' in Denis Galligan and Mila Versteeg (eds), Social and 
Political Foundations of Constitutions (CUP 2013) 239,264. Yaniv Roznai’s contribution to this point explores at 
greater length the ubiquity of constitutional imposition and the various forms that constitutional imposition 
can take. 

^ Shigenori Matsui, The Constitution of Japan: A Contextual Analysis (Hart 2011) 55-56; Roger W Bowen and Joel 
J Kassiola, Japan’s Dysfunctional Democracy: The Liberal Democratic Party and Structural Corruption 
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seek in particular to deemphasize individual rights, give a more prominent role to the 
emperor and, last but not least, dilute the pacifist provisions that bar remilitarization. To this 
end, one of their main rhetorical moves has been to depict the Kenpd as having been 
“imposed” by the occupying powers and therefore illegitimate and in need of revision. Thus, 
in Japan, one’s position on whether the Kenpd was imposed is a proxy for one’s views on 
whether the Kenpd should be amended, which in turn is a fairly good indicator of one’s 
position on the political spectrum.^ 

Not only have Japanese conservatives failed to secure their desired amendments, but the 
Kenpd has at this point lasted longer without amendment than any other constitution in the 
world. It is more than fair to ask how a supposedly involuntary or “imposed” constitution 
could last so long in the hands of a democratic society with the power to amend its 
constitution at any time. The principal reason why the Japanese right has failed for decades 
to amend the Kenpd is the same reason why it is wrong to describe the Kenpd as “imposed”: 
the Kenpd has, from the outset, enjoyed strong popular support and, in that sense, was never 
truly “imposed” upon the Japanese people.^ Alas, American pride has played directly (and 
perhaps unwittingly) into the hands of the Japanese right: Americans are flattered by, and 
therefore happy to perpetuate, a narrative that depicts them as the authors of a successful 
and long-lived constitution, but this same narrative is cultivated by the Japanese right to 
undermine and repudiate the very same constitution.® 

An analogy might be made to the role of the term “judicial activism” in American popular 
and political discourse. To the extent that it can be defined at all—say, as unseemly 
willingness to depart from settled law—it is a form of behavior in which judges on both the 
left and right engage. However, it is mainly liberal judges who are lambasted for “judicial 
activism” in practice. Likewise, all constitutions are in fact imposed in some way or to some 
degree, but in practice, only certain constitutions are depicted as imposed. Much like the 
term “judicial activism”—which is applied on a selective and ideological basis to attack 
liberal judges, even though it is far from unique to liberal judges—the term “imposed 
constitution” is used to problematize and villainize particular instances of behavior that is 


(Routledge 2016) 9. 

The extent to which characterization of the Kenpd as “imposed” serves as a proxy for the desirability of 
constitutional amendment is evident from the clashing views and rationales on display in the Final Report of 
the Diet’s Research Commission on the Constitution. See Research Commission on the Constitution, The 
House of Representatives: Final Report (April 2005) xi-xxi, 285-90. 

5 Law, 'The Myth of the Imposed Constitution' (n 2), at 253-54 (citing, inter alia, Japanese public opinion polls 
taken in the aftermath of World War II). Moreover, support for amendment appears to be falling rather than 
rising. A poll conducted by Japan's national broadcaster NHK reveals that as of 2016, only 26% of Japanese 
population supports constitutional revision, as compared to 41% in 2006. Yasuo Hasebe, 'Book Review: 
Making We the People: Democratic Constitutional Founding in Postwar Japan and South Korea' (2016) 11 
Asian Journal of Comparative Law 329,331 n.io. 

* The right-wing Liberal Democratic Party is so keen to advance this narrative that it has published a comic 
book that depicts the Kenpd as a foreign imposition and thus a source of embarrassment and outrage. Colin PA 
Jones, 'The LDP’s comic appeal for constitutional change falls flat' Japan Times (Tokyo, 25 July 2015) 
< https://www.japantimes.co.jp/community/201t/07/1t/issues/ldps-comic-appeal-constitutional-change- 

falls-flat > accessed 16 May 2018. 
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in fact endemic. 

The “imposed constitution” label has pejorative power only by dint of an inarticulate, widely 
shared, and descriptively inaccurate romanticization of what constitutions are and how they 
are created. Some constitutions are demonized; others are romanticized. Whereas some 
constitutions are the object of delegitimating narratives that depict them as “imposed,” 
others are the object of romanticizing narratives that idealize them as “unimposed,” or 
indigenous, or the product of an act of self-determination, or an expression of the nation’s 
fundamental identity and defining ideals. Application of the “imposed constitution” label 
may have little to do with whether the constitution was “imposed” in any literal sense, for 
all constitutions are “imposed” upon at least some people. Instead, the perception of a 
constitution as “unimposed” or “imposed” is mainly the product of either a romanticizing 
or delegitimating narrative. 

II. Romantic Versus Unromantic Constitutions 

Wrestling with an unstable and perhaps even imaginary distinction between “imposed” and 
“unimposed” constitutions serves the interests of neither descriptive accuracy nor 
conceptual clarity. More useful from a scholarly perspective would be terminology that 
highlights—and thus exposes to critique—the underlying romanticization of some 
constitutions and delegitimation of others. In lieu of stigmatizing certain constitutions as 
“imposed” on shaky factual and conceptual grounds, it might be more accurate to identify 
and problematize certain constitutions as “romantic” because their origin stories paint a 
fantastical picture of consent and autochthony. The operative distinction is not between 
“imposed” and “unimposed” constitutions, but rather between constitutions that benefit 
from a romanticizing narrative and those that do not. In other words, we ought to be 
distinguishing between romantic and unromantic constitutions. 

When the narrative surrounding the origins or character of a constitution does not fit our 
idealized notions of how constitutions are supposed to be made or what they are supposed 
to do, the result might be called an “unromantic constitution”. Conversely, when the 
prevailing narrative depicts the constitution as local and consensual in origin and character, 
the result is a “romantic constitution.” In reality, no narrative of this kind can be trusted 
because no constitution can live up to such a narrative. But the point of constitutional 
narrative—whether of the romanticizing or delegitimating variety—is not descriptive 
accuracy, but rather something more like myth-making or political persuasion. 

A romantic constitution is the product of a kind of immaculate conception. It is born free of 
imposition or coercion, in a magical land beyond the realm of power politics and foreign 
influence, in which free and equal members of an inclusive yet distinctive community 
engage in constitution-making that somehow manages to address the nation’s unique needs 
and express the nation’s unique identity while also respecting a generic checklist of global 
norms—electoral democracy, fundamental human rights, the rule of law, and so forth. 

An imposed constitution cannot be a romantic constitution. One of the primary ways in 
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which we romanticize constitutions is by insisting that they should, and do, express the 
distinctive identity, character, and values of the nations that adopt them/ The nation speaks 
through its constitution, and the nation must speak for itself. An imposed constitution puts 
words in a nation’s mouth; it cannot speak for a nation and therefore cannot perform the 
crucial function of defining and grounding a nation’s identity. 

The ideal traits associated with romantic constitutions are, in reality, unattainable. 
Imposition is unavoidable because constitution-making produces winners and losers. 
Meanwhile, a fully indigenous constitution that expresses what makes the nation unique, 
yet also checks all the right boxes—in other words, a constitution that is familiar and generic, 
yet distinctive and unique—is a contradiction in terms. A constitution that checks all the 
right boxes will, by definition, differ only at the margins. The notion that constitutions are 
instruments of self-expression is difficult to swallow in light of how formulaic they happen 
to be and how much they regurgitate boilerplate language. There are standard ways of 
writing a constitution.^ There is significant variation, to be sure, but even the variations tend 
to be relatively systematic and predictable. Countries do not randomly combine rights in 
their constitutions, for example, but instead bundle them together in predictable ways.^ 
Even the parts of a constitution that are supposedly decorative and expressive—the parts 
that lend themselves to flights of fancy and pure narrative—recycle familiar elements into 
familiar patterns.^” Ultimately, however, it does not matter whether a constitution actually 


7 See, e.g., Vicki C Jackson, Constitutional Engagement in a Transnational Era (OUP 2010) 155 (characterizing 
constitutions as “forms of national self-expression”); Nico Krisch, 'The Case for Pluralism in Postnational 
Law' in Grainne de Biirca and JHH Weiler (eds), The Worlds ofEuropean Constitutionalism (CUP 2012) 203,207 
(observing that, although constitutions “may entrench universal values,” “they typically also give expression 
to particularist ones, thus restating the distinct foundations of the polity and sometimes allowing for a 
deepening of the national community through attachment to common values and institutions”); Mark Tushnet, 
'The Possibilities of Comparative Constitutional Law' (1999) 108 Yale Law Journal 1225,1269-70 (employing 
the term “expressivism” to describe the long-held view that “constitutions emerge out of each nation’s 
distinctive history and express its distinctive character”). The view that constitutions should and do embody 
distinctive national characteristics has a long and distinguished pedigree dating back at least as far as 
Montesquieu. See Otto Kahn-Freund, 'On Uses and Misuses of Comparative Law' (1974) 37 Modern Law 
Review 1, 6 (quoting Montesquieu’s Spirit of the Laws) (“Les lois politiques et civiles de chaque nation . . . 
doivent etre tellement propres au peuple pour lequel elles sont faites, que c’est un grand hazard si cedes d’une 
nation peuvent convenir a une autre.”); Vlad Perju, 'Constitutional Transplants, Borrowing, and Migrations' 
in Michel Rosenfeld and Andras Sajo (eds). The Oxford Handbook of Comparative Constitutional Law (OUP 
2012) 1304,1309 (identifying Montesquieu, Hegel, and Savigny with the “mirror theory of law” that views a 
legal system as reflecting “the spirit of the community”). 

* See, e.g., Chihli Mallat, Philosophy ofNonviolence: Revolution, Constitutionalism, and Justice Beyond the Middle 
East (OUP 2015) 157-62 (suggesting that constitutions are “dull” documents to write because they follow a 
“universal template” that can be boiled down to a single acronym, “LEJ(F)ARC”: Legislative power. Executive 
power. Judicial power, Eederalism (in parentheses because it is the only truly optional element in the template). 
Amendment, Ratification, and the rights of the Citizen). 

David S Law and Mila Versteeg, 'The Evolution and Ideology of Global Constitutionalism' (2011) 99 
California Law Review 1163,1170,1212 (finding as an empirical matter that variation along two dimensions— 
“libertarian” versus “statist,” and “generic” versus “esoteric”—explains 90% of the variation in the content of 
bills of rights). 

“ David S Law, 'Constitutional Archetypes' (2017) 95 Texas Law Review 153 (finding as an empirical matter 
that even preambles fall into a handful of basic ideological molds or archetypes at the linguistic level). 
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warrants a particular romanticizing (or delegitimating) narrative. What marks a constitution 
as “romantic” (or “imposed”) is the perception and not the reality. 

The arguments used to demonize a constitution are the mirror image of the arguments used 
to romanticize a constitution. Imposed constitutions and romantic constitutions are flip 
sides of the same coin. In storytelling, every hero needs a villain—the antagonist who must 
be overcome in order for the hero to demonstrate heroism. Likewise, good constitutions can 
only be defined in opposition to bad constitutions. Every idealizing constitutional narrative 
needs its bogeyman. There can be no hero without a villain; there can be no romantic 
constitutions without imposed constitutions. In constitutional storytelling, outsiders make 
for exceptionally convenient villains, and thus a constitution imposed by outsiders is readily 
demonized as an “imposed constitution”. The imposition that occurs when one faction of 
society imposes a constitution upon another faction, by contrast, does not fit the storyline 
and is thus cut from the narrative. 

In Jungian psychology, the shadow is the unconscious but omnipresent side of oneself that 
the conscious self, the ego, seeks to suppress and deny. It is the embodiment of all that the 
conscious self finds unacceptable yet is nevertheless omnipresent; the shadow “personifies 
everything that the subject refuses to acknowledge about himself.Every constitution is 
Janus-faced; every constitution has its shadow. The idea of an imposed constitution is an 
affront in part because it reminds us of something in our own constitutions that we prefer 
not to confront, and that we paper over with romanticizing narrative. Viewed from one angle, 
a constitution can satisfy our desires for self-expression, nationhood, community, identity, 
recognition, legitimacy, and approval. Viewed from another angle, a constitution is an 
instrument of coercion, imposition, oppression, and alienation from the community and the 
state. Which aspect we see is a function of the narrative that we choose to tell about the 
constitution and the aspects that we choose to emphasize. But the materials needed to 
construct either narrative are always close at hand. 

Most constitutional narratives are flattering rather than unflattering, legitimating rather 
than delegitimating. The typical constitutional narrative is flattering because the 
constitution is a symbol of the state, and a regime that wishes to legitimate itself will 
therefore seek to romanticize rather than demonize the constitution. Japan is one such 
exception. There are definitely national symbols that the Japanese right wishes to celebrate 
and elevate; it is simply that the Nihonkoku Kenpd is not one of them. The right is enamored 
with other symbols, such as the “rising sun” flag of Imperial Japan^^ and the national anthem. 
The association of these symbols with Japanese militarism simultaneously endears them to 
the Japanese right and repels the Japanese left. Eor the left, by contrast, the Kenpd 
symbolizes Japan’s post-war pacifism, commitment to internationalism, and repudiation of 


“ CG Jung, ‘The Archetypes and the Collective Unconscious’, in Collected Works of CG Jung (Princeton 
University Press 1969) 284. 

“ Adam Taylor, 'Japan has a flag problem too' Washington Post (Washington, 27 June 2015) 
< https: / / www.washingtonpost.com / news / worldviews / wp /iois,lo 6 l 27 /j apan-has-a-flag-problem-too > 

accessed 16 May 2018 (likening the “Rising Sun” flag to the Confederate flag in certain respects). 
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militarism and ultra-nationalism. Thus, “Protect the Constitution” has for years been the 
rallying cry of the left rather than the right.^^ Decades of rule by the conservative LDP, 
however, have ensured the continued prominence of the demonizing narrative in Japanese 
popular and political discourse. 

Taiwan is another exception. The Republic of China (ROC) Constitution of 1947, which 
remains in force in Taiwan, is a holdover from the Kuomintang (Nationalist) government of 
pre-Communist China, which lost control of everything except a handful of islands 
including Taiwan. The result is that Taiwan’s constitution symbolizes a country—China— 
from which many Taiwanese wish to dissociate themselves. xhg ROC Constitution was 
written for a vast and diverse territory controlled largely by rival warlords, not an affluent 
and democratic island-state with roughly the population of Australia. The definition of the 
nation found in the formal constitution does not match the reality of the nation’s 
constitutional practice or political existence, and the result is a high level of what might be 
called constitutional dissonance.^® 

Taiwanese alienation from a constitution that was designed with a very different country 
and a very different time in mind is thus entirely understandable. It is no surprise that the 
ROC Constitution is the subject of a delegitimating narrative that portrays it as an “imposed 
constitution”.^7 whether the label actually fits is open to debate, however, as the facts are 
even more complicated than in the case of Japan. Legally speaking, Taiwan was a part of 
China at the time—indeed, it sent delegates to the constituent assembly that adopted the 
ROC Constitution—and the Kuomintang government did not invade or occupy Taiwan but 
rather retreated to Taiwan.^^ On these facts, “refugee constitution” might be a more apt 
label than “imposed constitution”: the ROC Constitution sought sanctuary in Taiwan, only 
to find that its presence breeds discomfort, if not resentment, in its new home. 

But there is yet another twist to the story. Even if the ROC Constitution was not initially 
imposed on Taiwan by the Kuomintang government, one might argue that it is currently 


Arthur Stockwin and Kweku Ampiah, Rethinking Japan: The Politics of Contested Nationalism (Lexington 2017) 
117 (quoting a poster distributed by the Japan Socialist Party, which was for decades Japan’s main opposition 
party). 

^ See n 6 and accompanying text (discussing the LDP’s propaganda efforts). 

See Yen-Tu Su and Chien-Chih Lin, 'Taiwan' in David S Law and Holning Lau and Alex Schwartz (eds). The 
Oxford Handbook of Constitutional Law in Asia (forthcoming OUP 2019). 

Wen-Chen Chang and David S Law, 'Constitutional Dissonance in China' in Gary Jacobsohn and Miguel 
Schor (eds). Comparative Constitutional Theory (Elgar 2018) 476,507-08 (defining “constitutional dissonance” 
as divergence between the formal constitution and the actual practice of constitutionalism that generates 
creative tension and necessitates adaptation of an informal or “small-c” variety). 

See, e.g., Jiunn-rong Yeh, The Constitution of Taiwan (Hart 2016) 24-30; Su and Lin (n 15); Yasuo Hasebe, 
'Imposed Constitutions (constitutions octroyees)' in Rainer Grote and others (eds). Max Planck Encyclopedia 
of Comparative Constitutional Law (OUP 2017) (last updated July 2016). 

Jiunn-Rong Yeh and Wen-Ghen Ghang, ‘The Emergence of East Asian Gonstitutionalism: Eeatures in 
Gomparison’ (2011) 59 American Journal of Gomparative Law 805,819-20 (arguing that the participation of the 
Taiwanese delegates in the constituent assembly was “largely symbolic,” and describing the ROG 
Gonstitution as an “instrument of annexation”). 
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imposed on Taiwan by an overbearing neighbor. China might view Taiwan’s adoption of a 
new, tailor-made constitution as a step toward a formal declaration of independence, which 
could in turn trigger an attack on Taiwan.^9 jn other words, regardless of whether Taiwan 
was under external pressure to adopt the ROC Constitution, it is currently under external 
pressure to retain the ROC Constitution. 

Even from this condensed account, it should be clear that the “imposed constitution” label 
cannot begin to do justice to the convoluted history and politics behind the ROC 
Constitution. Complex constitutional politics do not lend themselves to simple dichotomies 
between, for example, “imposed” and “unimposed” constitutions. This is true of Taiwan, 
and—as will be seen below^°—it holds true for Japan as well. But it is nevertheless entirely 
predictable that many in both Taiwan and Japan reach for the “imposed constitution” label. 
People are bound to do so because the label is a standard trope of delegitimating narratives. 
In constitutional discourse, the “imposed constitution” label is a slur, and the use of slurs 
does not always yield to descriptive or analytical rigor. 

III. A Typology of Possible Definitions 

An “imposed constitution” might be defined in terms of either, or both, of the following 
criteria. First, the concept explicitly incorporates the idea of imposition, which implies that 
the people who are bound by the constitution had it forced upon them without their consent. 
Second, the manner in which the “imposed constitution” label has been applied by scholars 
suggests that the concept might also imply the influence or involvement of outsiders. The 
supposedly classic examples of imposed constitutions—Japan, Iraq, Afghanistan, and the 
American South after the Civil Warmostly involve outside influence of some kind 
(although the correct application of the “inside”/“outside” distinction is hardly self-evident 
in the American example.) In other words, a constitution that has been imposed in a literal 
sense nevertheless does not count as an “imposed constitution” unless the imposition is in 
some sense at the hands of outsiders. Thus, for example, the Constitution of the Democratic 
People’s Republic of Korea is “imposed” in a literal sense on the North Korean population, 
but it nevertheless might not count as an “imposed constitution” because it is indigenous or 
autochthonous in origin (meaning that it was authored and imposed by North Koreans). 
Indeed, one might even argue that outside influence is, by itself, sufficient to render a 
constitution “imposed,” regardless of consent. 

Conceivably, there might also be a relevant distinction to be drawn between the drafting and 
adoption stages of a constitution. It might be suggested, for example, that outside influence 
is acceptable at one stage but amounts to an “imposition” at the other stage. Combining 


Chien-Chih Lin, ‘Survival of the Fittest!?): The Endurance of the ROC Constitution and the Constitution of 
Japan’ (2014) 62 American Journal of Comparative Law 775,803-04. 

“ See Part V.C below. 

Feldman (n 1) 858-59; Frederick Schauer, 'On the Migration of Constitutional Ideas’ (2005) 37 Connecticut 
Law Review 907,907-09. 

” See Richard Albert’s contribution to this volume (characterizing Canada’s post-1931, pre-1982 constitution 
as an example of a constitution that is “imposed with consent”). 
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these criteria yields the two-by-two table below of possible definitional approaches. A 
plausible definition of the “imposed constitution” concept might span more than one cell 
but is unlikely to escape the typology altogether. 



A. Draftingsta^e 

B. Adoption stage 

1. Lack of consent 

lA (not a conceptually 
viable definition) 

iB. (indeterminate 

definition: could be either 
overbroad or underbroad) 

2. Outside influence 

2A (massively overbroad 
definition) 

2B (potentially overbroad 
definition) 


The definitions in each row share certain problems in common. Those in row i presuppose 
a viable distinction between consensual and nonconsensual constitutions, whereas those in 
row 2 presuppose a viable distinction between constitutions made under “outside influence” 
and those made free of “outside influence”. Both distinctions are deeply problematic in light 
of two basic facts. First, imposition is ubiquitous. Constitutions are never supported by 
everyone. Every constitution can be expected to arouse feelings of resentment or imposition 
at some point among some people. Second, outside influence is also ubiquitous. 
Constitutions are never completely original. There is no such thing as a constitution that is 
fully indigenous or free of outside influence. 

There are also difficulties specific to the definitions in each cell. Definition lA makes little 
sense because the concept of consent does not seem applicable to the mere drafting of a 
constitution. The whole point of having an adoption stage as well as a drafting stage is to 
provide an opportunity for the expression or withholding of approval. If the people are free 
to veto a constitution at the adoption stage, there is no obvious reason why they must also 
possess a veto at the drafting stage lest the constitution be viewed as “imposed”. The main 
problem with definition iB, by contrast, is that it is indeterminate: it may encompass either 
too many constitutions or too few constitutions, depending upon what qualifies as “consent” 
as opposed to “imposition”. This problem is explored in Part IV. 

Definition lA—outside influence at the drafting stage—is massively overbroad for the 
simple reason already noted: there is no such thing as a constitution that is wholly 
indigenous in content. To say that any constitution drafted with foreign influence is an 
“imposed constitution” is to say that all constitutions are imposed. That leaves Definition 
2B—outside influence at the adoption stage—as the most plausible candidate. Even in this 
scenario, however, questions must be raised about the applicability of the “imposed 
constitution” label. Upon whom was the constitution imposed? Why was the constitution 
imposed? Is the constitution still imposed? On the one hand, if these factors are relevant, 
then even a constitution imposed pursuant to military occupation might not qualify as 
“imposed”. On the other hand, if these factors are all irrelevant, then even seemingly 
innocent constitutions generated by nation-building or peacemaking efforts pursuant to 
international law might qualify as “imposed”. The difficulties surrounding Definitions lA 
and 2B are discussed below in Parts V.A and V.B, respectively. 
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IV. The Ubiquity of Imposition 

No constitution enjoys the unanimous support or consent of all those who must live under it. 
The politics of constitution-making are like any other kind of politics: there are invariably 
both winners and losers, and the losers may resent the outcome. Constitutions are routinely 
the product of bargaining among political actors of unequal strength. Some of the most 
intensely affected parties may be underrepresented in the constitution-making process or 
even excluded entirely. Moreover, even if genuine participation in the process is available 
on generous terms, there is still no guarantee that all sides will view the results of the process 
as entitled to their acceptance and obedience. And even if—counterfactually, implausibly— 
a society were to reach consensus on the adoption of a constitution, would the entrenchment 
of that constitution not count as imposition upon future generations? The result is that even 
constitutions that are not generally considered to be imposed are, in a very real sense, 
imposed upon at least some people, some of the time. 

One perfectly reasonable response to this conundrum is simply to give up and acknowledge 
that all constitutions are “imposed,” in which case the concept of “imposed constitutions” 
does not seem especially meaningful.^^ Another response is to try to salvage the concept by 
distinguishing “adequate” consent from “inadequate” consent. To do so requires that we 
answer two questions. First, whose consent is required? Who is entitled to have a say in the 
adoption of a constitution? Second, how much consent is required? If a minority resents or 
rejects the constitution, does that mean the constitution is imposed? 

A. Whose Consent Is Needed? 

The question of whose support or consent is necessary and sufficient for a constitution to 
escape categorization as “imposed” is not trivial. Is it the people who must consent, or is it 
the state? Suppose, for instance, that a monarch decrees a constitution without any pretense 
of public input or approval—a common historical occurrence. Or suppose that the French or 
Dutch government ratifies a constitution for the European Union in the face of strong 
domestic opposition—not a farfetched hypothetical. In both scenarios, the regime is acting 
in accordance with the law, and there is no imposition upon the regime, but the regime is 
imposing upon the people. Are the wishes of the people irrelevant to the question of whether 
the constitution was “imposed”? 

To say that only the state must consent cuts against orthodox constitutional and political 
theory. From a liberal perspective—which respects the autonomy of the individual from the 
state—it is awkward to argue that imposition only counts as “imposition” when it happens 
to the abstract entity known as the state, and not when it happens to actual people. It is even 
more difficult to deem the wishes of the people irrelevant in matters of constitution-making 


Yaniv Roznai’s chapter flirts with this conclusion: his “basic argument is that there are many ways and 
degrees of imposition and all constitutions can be considered as imposed to some extent” (emphasis in original). 
See also Hasebe, 'Imposed Constitutions (constitutions octroyees)' (n 17) (“Whether a constitution is imposed 
or not is a question of degree, not of kind.”). 
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if one subscribes to the fairly standard view that the power to create a constitution—/c 
pouvoir constituant—belongs, to the people, not the state (which is itself merely a creation of 
the people). ^4 These normative considerations may help to explain why scholars have 
categorized constitutions handed down by monarchs—or constitutions octroyees—zs, 
imposed.^5 jf there is to be consent that confers legitimacy on a constitution, it is difficult to 
avoid the conclusion that the consent in question must ultimately be—whether directly or 
indirectly—the consent of actual people. 

To say that a constitution requires the consent of “the people,” however, is to beg the 
question of who counts as “the people”. Is it everyone who must abide by the constitution in 
question, or just a subset of the population? Political elites? Certain vocal or influential 
constituencies? Or a larger but still politically privileged subset of the population—call it the 
political community, or the citizenry, or the “polity”? If the distinction is between citizens 
and non-citizens, then why do some people get to be “citizens” and thus have a say in 
matters of government, while others do not? To those who are disenfranchised, do we have 
anything more convincing or satisfying to say than the mere tautology that “your views do 
not count because those of us whose views count have decided that your views do not count” ? 

Consider, for example, a scenario in which the white male inhabitants of a heavily agrarian 
society from centuries ago foist upon the members of a highly diverse, post-industrial 
society a constitution that contains irrelevant, unrealistic, and even immoral provisions.^® 
Not only is this constitution initially adopted without the participation of over half the adult 
population (namely, blacks and women), but it endorses the enslavement of roughly one- 
fifth of the population. In other words, the adoption of this constitution combined 
“generational imposition” (imposition by a past generation upon the present generation) 
with “elite imposition” (imposition by privileged white males upon the rest of society). 
Over time, the constitution also comes to be imposed upon the indigenous peoples of the 
country, even though it was never supposed to apply to them.^^ Finally, as if to ensure that it 
will not be adjusted to reflect the needs and wishes of the polity, this constitution entrenches 
itself by raising a variety of obstacles to amendment.^^ 

If this is what passes for the consent of “the people,” then it is hard to defend the implicit 


Tamara El Khoury, ‘Pouvoir Constituant’ in Max Planck Encyclopedia of Comparative Constitutional Law (n 
17) (last updated December 2017). 

See, e.g., Hasebe, 'Imposed Constitutions (constitutions octroyees)' (n 17) 5 2; Claude Klein and Andras Sajo, 
‘Constitution-Making: Process and Substance’ in The Oxford Handbook of Comparative Constitutional Law (n 
7) 432. Jorg Gerkrath’s chapter in this volume on the subject of “Octroyed Constitutions” takes issue with this 
view. 

This paragraph is adapted from Law, ‘The Myth of the Imposed Constitution’ (n 2) 265. 

See Yaniv Roznai’s chapter in this volume. 

James A Poore III, 'The Constitution of the United States Applies to Indian Tribes' (1998) 59 Montana Law 
Review 51, at 53, 55, 57-69 (describing the “complete defeasance of retained tribal power and retained 
sovereignty”); Philip P Frickey, 'Domesticating Federal Indian Law' (1996) 81 Minnesota Law Review 31, 31- 
39 ) 55 (observing that Native American tribes, once described as “domestic dependent nations” that 
retained sovereignty, have become subject to the “plenary” and “essentially unlimited power of Congress”). 

Law, ‘The Myth of the Imposed Constitution’ (n 2) 265. 
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definition of “the people”. Such a definition of “the people” leaves out an awful lot of actual 
people, all of whom could justifiably complain as a result that the constitution was imposed 
upon them. It is no coincidence that those who were disenfranchised also fared the worst 
under this constitution. Yet the U.S. Constitution—the obvious inspiration for this not very 
hypothetical scenario—is virtually the archetypal example of a revered and highly legitimate 
constitution. Few, if any, would call it the textbook example of an “imposed constitution”. 

There is one respect in which scholars have no difficulty accepting that the U.S. Constitution 
was “imposed,” and that is with respect to the breakaway states of the Confederacy . 3 ° But 
why should the U.S. Constitution be considered “imposed” only with respect to the former 
Confederate states? One possible move would be to say that the “imposed constitution” 
concept implies the involvement of outsiders, and that outsiders were not responsible in any 
meaningful sense for drafting or adopting the Constitution in 1787. But the American 
example illustrates the difficulty of relying on a distinction between insiders and outsiders. 
Such a distinction is difficult to apply in the context of civil war or revolution, which by 
definition pit fellow countrymen against one another. It is not just the Civil War that divided 
Americans against each other in armed conflict, but also the American Revolution. At the 
time that the Constitution was framed, many still pined for British rule. For the hundreds of 
thousands of people—roughly one-fifth of the white population —who opposed 
independence, the American Revolution and the ensuing adoption of a national constitution 
surely constituted an “imposition,” in every sense of the word. How can it be that those who 
favored secession from the United States were victims of an “imposed constitution,” but 
those who opposed secession from Britain were not? 

Another possible move would be to argue that the “imposed constitution” concept implies 
imposition following some kind of military conflict. But this argument, likewise, fails to 
impress. It is hard to argue that the War of Independence was any less of a military conflict 
than the Civil War, or that the losing side felt less imposed upon. But more importantly, at a 
conceptual level, it is unclear why military defeat should be the sine qua non of 
constitutional imposition. Why should it matter whether imposition occurs as a 
consequence of military defeat, or instead as a consequence of systemic disenfranchisement 
and oppression? Why are only those who fought for slavery viewed as having to endure an 
imposed constitution, but not the slaves themselves? Would it not be more accurate to say 
that the U.S. Constitution was from the outset an “imposed constitution,” and that the Civil 
War merely shifted the burden of imposition from one group (slaves) to another (white 
southerners)? 

Perhaps the most viable explanation would be that the labeling of the U.S. Constitution is 
the product of a romanticizing narrative, not the application of principled distinctions to fact. 
The labeling of the U.S. Constitution as “unimposed” is difficult to explain or justify on 
purely factual or conceptual grounds because the U.S. Constitution has been heavily 


3° Feldman (n 1) 589,883-84; Schauer (n 21) 908; Hasebe, 'Imposed Constitutions (constitutions octroyees)' (n 
17 ) J 4- 

Gordon S Wood, The Radicalism of the American Revolution (Vintage Books 1991) 176. 
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romanticized: it is perceived through a gauzy filter of patriotism, nation-building narrative, 
and wishful thinking. In other words, the U.S. Constitution is not viewed as an “imposed 
constitution” because it is, instead, a romantic constitution. If the “imposed constitution” 
label seems inapplicable to the U.S. Constitution, that may have less to do with whether it 
was actually imposed and more to do with the story that we tell about the U.S. Constitution. 
The same could be said of other constitutions. If the Nihonkoku Kenpd is described as 
“imposed,” that may have less to do with whether the Kenpd was actually imposed and more 
to do with whether the story of its “imposition” advances the interests of the storyteller or 
pleases the ear of the listener. 


B. How Much Consent Is Needed? 

What quantum of support is necessary before we can say that a constitution is accepted 
rather than imposed? Majority support is often equated with popular approval. The practical 
reasons for doing so are obvious. In any society of even moderate size or diversity, unanimity 
is a practical impossibility; some lower threshold is a practical necessity if political 
decisionmaking is to occur. Supermajority rule is common for decisions that are 
fundamental in nature or difficult to reverse, such as constitutional revision. Supermajority 
requirements seem especially appropriate in the area of constitutional law. Insofar as the 
whole point of a constitution is to restrain majoritarian excess and protect minorities, some 
higher threshold, or something approaching consensus, might be indispensable. 

But why should anything less than consensus count as anything other than imposition, from 
the perspective of those on the losing side? Even a supermajority requirement merely 
ensures that those on the imposing end outnumber those on the receiving end. Majority 
rule—or indeed anything short of a unanimity requirement—is a form of imposition on 
minorities. The only question is the size of the losing minority. In other contexts, 
nonunanimous decisions can perhaps be defended as legitimate and thus not “imposed” if 
the decisionmaking procedures have been agreed and accepted in advance. This defense is 
unavailable, however, when the decisionmaking rules themselves are at issue—which is 
precisely the case when it comes to constitution-making. 

Whatever the requisite level of support, it is far from clear as an empirical matter whether 
most constitutions would be capable of meeting it. To be sure, mechanisms for registering 
public sentiment are common, but only one-third of the world’s constitutions require direct 
public input in the form of a popular ratification requirement. The public is usually 
expected to register its views indirectly, via the election of representatives to a constituent 
assembly or legislature. The use of such procedures may not be reliable evidence of strong 
and genuine support for a constitution. Those who impose constitutions can be expected to 
muster at least a veneer of procedural regularity and popular support. A military junta that 
does not tolerate opposition, for example, may nevertheless make a point of holding a 
popular referendum when it comes time to adopt a constitution that legitimates its rule, as 


Tom Ginsburg and Zachary Elkins and Justin Blount, ‘Does the Process of Constitution-Making Matter?’ 
(2009) 5 Annual Review of Law and Social Science 201,205. 
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happened in Myanmar in 2008^^ and Thailand in 2016.^1 Even the paradigmatic “imposed 
constitution”—the Nihonkoku Kenpd—was adopted by a popularly elected legislature acting 
free of overt coercion. 


V. The Ubiquity of Outside Influence 

A. Outside Influence on Constitutional Drafting 

It is not clear as a logical or normative matter why the authorship of a constitution should be 
relevant to the question of whether it was “imposed”. Regardless of who is nominally 
responsible for drafting a constitution, the content of the document will reflect heavy 
outside influence. Constitutional borrowing—or constitutional migration, or constitutional 
isomorphism, whichever term one prefers—is ubiquitous.^^ 

Perhaps the solution is to say that a constitution should be deemed “imposed” only when 
outsiders inject themselves into the drafting process, and not when they are invited to assist 
in the drafting—which is an utterly routine occurrence.^^ At the extreme, insiders might even 
prefer to have the constitution drafted by outsiders. In the case of Malaysia’s 1957 
independence constitution, for example, the leaders of Malaysia’s dominant political 
coalition argued for the exclusion of local participants from the drafting process on the 
ground that foreigners would be more neutral.^^ Their wish was granted: ultimately, no one 
from Malaysia served on the British-led drafting commission. Given the strong local 
support for foreign authorship—not to mention extensive local consultation and the nearly 
unanimous approval of the resulting document by Malaysia’s own legislature^^—it seems 
difficult to argue that the Malaysian constitution was “imposed” simply because foreigners 
were responsible for its drafting. 

A distinction between invited and uninvited outside involvement might also make sense of 
the classification of the paradigmatic “imposed constitution,” the 1947 Nihonkoku Kenpd, 
which presents a clear-cut case of foreign intervention in the drafting of a constitution. 
Unbeknownst not only to the Japanese people, but also to the other Allied powers and even 
to General MacArthur’s superiors in Washington—and following two embarrassing failures 
on the Japanese side^®—MacArthur’s team secretly produced its own draft then pressured 


Melissa Crouch, ‘Myanmar’ in The Oxford Handbook of Constitutional Law in Asia (n 15). 

Khemthong Tonsakulrungruang, ‘Thailand’ in The Oxford Handbook of Constitutional Law in Asia (n 15). 

See nn 8-9 and accompanying text. 

See, e.g., Paul Craig, ‘Transnational Constitution-Making: The Contribution of the Venice Commission on 
Law and Democracy’ (2017) 2 UC Irvine Journal of International, Transnational, and Comparative Law 57; 
Tom Ginsburg, ‘Constitutional Advice and Transnational Legal Order’ (2017) 2 UC Irvine Journal of 
International, Transnational, and Comparative Law5 (discussing the existence of a “transnational legal order” 
of constitution-making organizations (such as IDEA, the UN, and the Venice Commission) and consultants). 

Kristen Stilt, ‘Contextualizing constitutional Islam: The Malayan experience’, (2015) 13 International Journal 
of Constitutional Law 403,414. 

5 * Ibid. 

5 ^ Andrew Harding, The Constitution of Malaysia: A Contextual Analysis (Hart 2012) 33. 

The first attempt failed when Prince Konoe, a former prime minister who had been tapped by the Americans 
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the Japanese Cabinet to claim authorship. 

Nevertheless, this move is problematic on multiple levels. First, it requires us to distinguish 
between “insiders” and “outsiders”. Second, it then requires us to further distinguish 
between “invited” outside involvement and “uninvited” outside involvement. Both of these 
distinctions, in turn, are open to a combination of conceptual, practical, and normative 
objections. 

1. The insider/outsider distinction. — It is standard for constitutions to be made in the name 
of “We the People”. But this standard formulation begs the question of who counts as “We 
the People” and who does not. Those who fall within the scope of “We the People” not only 
assert the power and the right to make a constitution; they also assert the power and the right 
to exclude those who do not belong to “We the People”. For every “us,” there must also be 
a “them”. Who, then, is entitled to participate in constitution-making, and who is not? What 
set of persons is entitled to engage in political self-determination, to the exclusion of others? 
In other words, who is an “insider” and who is an “outsider”? 

The answer is potentially arbitrary, if not circular. Political communities are made, not 
found. The difference between “us” and “them” is not a naturally occurring phenomenon, 
like a river or a snowflake or a rock. A constitution constitutes the very people in whose name 
it is made. 4 " “We the People” make the constitution, but it is the constitution that defines 
who “We the People” are and distinguishes “us” from “them”. In other words, the 
insider/outsider distinction is constructed through the same exercise of constitution¬ 
making power that the insider/outsider distinction is supposed to justify. 

The insider/outsider distinction is likely to be especially difficult to apply in cases of internal 
conflict, such as revolution, civil war, or efforts at secession—all of which are frequent 
catalysts of constitutional change.^" In cases of traditional interstate conflict, it is possible to 
fall back on preexisting political boundaries as the basis for determining whose involvement 
is legitimate and whose is not. In cases of internal strife, however, there is no agreement on 
who counts as “us” and who counts as “them”; the meaning of “We the People” is itself at 
issue. Indeed, the very characterization of revolution or civil war as internal strife highlights 
the difficulty of drawing a line between “us” and “them”. 

2. The invited/uninvited distinction. — Even assuming that the insider/outsider distinction 
can be sorted out, there remains the problem of distinguishing “bad” or “uninvited” outside 
imposition from “good” or “invited” outside assistance. As a practical matter, the 
distinction between invited and uninvited involvement may not be a good indication of 
whether outside imposition is occurring. There is nothing contradictory about a country 


to produce a draft, killed himself after learning he would face prosecution for war crimes. The second attempt 
by the Shidehara Cabinet was cut short by the Americans when a leaked draft was savaged in the press for the 
sheer inadequacy of its reforms. See Law, ‘Myth of the Imposed Constitution’ (n 2), at 255. 

Chaihark Hahm and Sung Ho Kim, Making We the People: Democratic Constitutional Founding in Postwar 
Japan and South Korea (CUP 2015) 9,53-57. 

See text accompanying n 31 (discussing the examples of the American Revolution and Civil War). 
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simultaneously inviting the international community to help create its new constitution, for 
example, and resenting the involvement of the international community. States that are 
fragile, impoverished, post-conflict, or otherwise starved for international recognition and 
assistance are likely to be in need of new constitutions. But they may also have little practical 
choice but to “voluntarily invite” outside help in order to satisfy key external audiences. To 
do otherwise is to bite the hand that feeds. 

Looming over both the insider/outsider and invited/uninvited distinctions, however, is a 
fundamental philosophical objection. Simply put, why should foreign involvement in the 
drafting of a constitution—whether by invitation or otherwise—be relevant at all to the 
question of whether the constitution was “imposed”.^ If members of the community 
(however defined) acquiesce or consent to a constitution, how can the identity or nationality 
of the author somehow render it “imposed”? Why should it matter if a constitution was 
handed down by General MacArthur, or Napoleon—or fell off the back of a truck, or was 
found at the bottom of a box of Cracker Jack—as long as the people who must abide by it, 
approve of it? What reason is there for denying the curative power of consent and treating 
foreign authorship as a form of original sin that cannot be expunged by the liberal cure-all of 
consent? 

One may as well ask why it is deemed so important for people to experience a sense of 
ownership when it comes to their constitution, ^3 or for constitutions to express national 
identity or character. The answer to all of these questions probably lies to a large extent in 
the fetishization of autochthony, which is in turn central to the romanticization of 
constitutions. The making of a romantic constitution—the transmutation of a dry, formulaic 
legal document into a romantic symbol of the nation—involves first and foremost 
celebration of an idealized notion of the constitution, as opposed to the actual constitution. 
The constitution must be placed on a pedestal and swaddled in a suitably flattering narrative. 
Once the constitution becomes an object of national storytelling or myth-making, it 
becomes irresistible to romanticize the constitution by projecting onto it a variety of 
qualities that are not there, or to gloss over the very real shortcomings of the constitution. 
Reality is sacrificed to romance. 

Part of the romanticization of a constitution is its treatment as a symbol of the nation, if not 
the sacred object at the heart of a civic religion.^^ in the United States, the President does not 
pledge to defend or uphold the nation, or the flag, or God; indeed, the President is not even 
required to believe in God.^^ Rather, from the President’s oath of office to the immigrant’s 
oath of citizenship, it is the Gonstitution that is the object and locus of loyalty. In Norway, 
the sole holiday of a patriotic variety is the celebration of the country’s 1814 constitution. 


"^3 See, e.g., Feldman (n 1) 859 (“Today a new constitution must be understood as locally produced to acquire 
legitimacy.”). 

Sanford Levinson, Constitutional Faith (2011 edn, Princeton University Press) 10-12; Sanford Levinson, 
‘“The Constitution” in Civil Religion’ (1979) Supreme Court Review 123,123-24. 

"^3 U.S. Const. Art. II, § 1, cl.8 (“I do solemnly swear (or affirm) that I will faithfully execute the Office of 
President of the United States, and will to the best of my Ability, preserve, protect and defend the Constitution 
of the United States.”). 
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which enjoys the status of a “national myth”For purposes of sacralizing, it is particularly 
helpful if the constitution is old—the older, the better. The U.S. Constitution is the oldest 
constitution in the world; the Norwegian Constitution, the second-oldest. An old 
constitution can be a source of pride because it is evidence of stability and continuity. But 
that is not the only reason why old constitutions are cherished. When it comes to 
constitutions, age is a good thing in and of itself. Like the medieval castles of Europe, old 
constitutions gain a certain romantic appeal, not because they are especially well suited to 
today’s needs or conditions, but simply because they are old. Constitutions that are old lend 
themselves naturally to veneration. 

The need to idealize is heightened with old constitutions, however, because old 
constitutions are prone to contain material that, in hindsight, looks anachronistic or 
downright embarrassing. In such cases, the most serious obstacle to the romanticization of 
the constitution may be the constitution itself. Republicans demonstrated this fact in 
spectacular fashion when they sought to wrap themselves in the nation’s holy scripture by 
orchestrating a public reading of the U.S. Constitution on the floor of the U.S. Congress- 
only to discover that it behooved them to skip over the three-fifths clause.^^ Their mistake 
was to draw attention to what the Constitution actually says, instead of merely basking in 
the warm, gauzy feelings that surround the Constitution. The safest way to celebrate a 
romantic constitution, they learned, is to censor it. 

It is perhaps even harder to explain the pride that Norwegians take in their constitution 
without resort to constitutional romanticization. For over thirty years, their constitution— 
their national pride and joy—formally prohibited Jews; through the mid-1950s, it 
condemned Jesuits by name.^^ Indeed, the text was not even written in Norwegian, but in 
the language of the ruling Danes who had dominated Norway for centuries.^^ Only when 
Denmark attempted to hand over Norway to Sweden like a used plaything did the 
Norwegians declare independence and write a constitution—at which point they were 


Karen Gammelgaard and Eirik Holm0yvik, 'The Norwegian Constitution as Text' in Karen Gammelgard and 
Eirik Holmoyvik (eds), Writing Democracy: The Norwegian Constitution 1814-2014 (Berghahn 2015) 2. 

“Representatives and direct Taxes shall be apportioned among the several States which may be included 
within this Union, according to their respective Numbers, which shall be determined by adding to the whole 
Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed, 
three fifths of all other Persons.” U.S. Const, art. I, § 2, cl. 3; see Evan McMorris-Santoro, ‘House Reading 
Amended Slavery-Eree Constitution This Morning', https://talkingpointsmemo.com/dc/house-reading- 
amended-slavery-free-constitution-th is-morning. 

Article 2 of the 1814 Constitution read: “Jews are excluded from the kingdom. Jesuits and Monks are not to 
be tolerated.” After several years of struggle, the prohibition against Jews was repealed in 1851. Samuel 
Abrahamsen, ‘The Exclusion Clause of Jews in the Norwegian Constitution of May 17,1814’ (1968) 30 Jewish 
Social Studies 67, 69. Only in 1956 was the anti-Jesuit provision finally eliminated, just in time to permit 
ratification of the European Convention on Human Rights. Bernt T Oftestad, ‘Norway and the Jesuit Order: A 
History of Anti-Catholicism’ (2013) 31 European Studies 209, at 210,218-19. 

There were good reasons for the use of the Danish written language, but these reasons all seem to reflect, 
directly or indirectly, Denmark’s heavy influence over Norway or Norway’s lack of distinctiveness from 
Denmark. See Gammelgaard and Holmoyvik (n 46) 4 (noting that all those with power in Norwegian society 
used Danish, and that Norwegians “did not regard Danish as foreign” until around 1850, when “the campaign 
for a distinct Norwegian language began”). 
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promptly defeated by the Swedes and forced to revise their brand new constitution to 
acknowledge the king of Sweden as their head of state. 5 ° On these facts, how did this 
constitution become the incarnation of national pride and identity rather than, say, a 
potential source of mild embarrassment that forces its admirers to plead the finer points of 
Scandinavian history and linguistics? 

The obvious answer is that constitutional romanticization involves a form of selective 
blindness. Much can and must be deemphasized or overlooked for the sake of romance- 
including the constitution itself. When it comes to a romantic constitution, ignorance is bliss: 
dwelling on the actual content would only get in the way of the narrative. The less we 
actually know about a constitution—warts and all—the easier it becomes to celebrate the 
version of the constitution that we have constructed for ourselves. In courtship, romance 
thrives on a sense of mystery. In the case of constitutions, romance thrives on ignorance. 

Perhaps the most important part, however, of constitutional romanticization—the one thing 
that every romantic constitution needs—is an origin story. And any good origin story 
demands a homegrown hero. In this type of story, the constitution could be the 
crystallization of generations of wisdom and tradition, or the hard-won fruit of revolutionary 
struggle and liberation. But what it cannot be, in this type of story, is the spawn of foreigners. 
The role of the foreigner is that of the villain. 

B. Outside Influence on Constitutional Adoption 

If there is anything that can be described with confidence as an “imposed constitution,” it is 
surely the situation in which adoption of a constitution is compelled by a foreign government. 
The extreme case is an “occupation constitution”—namely, a constitution fashioned by, 
then adopted under pressure from, occupying forces.^^ Over the last two centuries, around 
forty constitutions—or roughly seven percent of all new constitutions—have been adopted 
under occupation or shortly thereafter.It is not difficult to see why Japan’s post-war 
constitution is the paradigmatic example: General MacArthur was willing and able to 
impose his will, and there is no question that he did so when it came time for Japan to adopt 
a new constitution. 

Upon closer examination, however, it is not clear whether even the Nihonkoku Kenpd ought 
to be described as “imposed”. There are three questions to be asked of any supposedly 
“imposed” constitution—even an occupation constitution. First, upon whom was it imposed? 
Second, why was it imposed? Third, is it still imposed? The answers to all three of these 
questions weigh against describing the Kenpd as imposed. The Kenpd was imposed upon 
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Japan’s political leadership, but not on the Japanese people.^^ By and large, the goals of the 
drafters matched the wishes of the public. And precisely because the Kenpd gave the people 
what they wanted, the people have embraced the Kenpd. That embrace has outlasted any 
foreign influence by decades. Whatever happened in the 1940s, it no longer makes sense to 
describe the Kenpd as “imposed” because, for seventy years and counting, its continuing 
existence has been a matter of choice. 

Having been led into devastation and defeat, the Japanese people were understandably keen 
to revise the arrangements that had so badly disappointed them. The draft produced at 
General MacArthur’s direction aimed to put an end to the imperialism and militarism that 
had led Japan into a disastrous war; to democratize the country; and to protect individual 
rights, among other things. These reforms were intended to enjoy—and by every indication 
did enjoy—public support. The constitutional reforms with the greatest popular support, 
according to public opinion polls, all made their way in some form into the American draft.^^ 

Indeed, the Japanese people were more faithfully served by the American drafters than by 
their own government. A draft produced by the Shidehara Cabinet leaked to the press and 
was roundly criticized for introducing only minor changes. The realization that the locally 
produced draft lacked public support was an explicit factor in both MacArthur’s decision to 
produce his own draft, and the Shidehara Cabinet’s grudging decision to present the 
American draft as their own.^s Fresh elections were held; at this point, the Americans 
deliberately receded into the background, and the newly elected representatives debated it, 
made a few more changes, and ultimately voted by a large margin to adopt it.^® 

General MacArthur left Japan in 1951. Since that time, the Japanese people have had decades 
in which to change their “imposed” constitution and have chosen to do precisely nothing 
about it. They are not imprisoned within an “imposed” constitutional framework because 
they themselves hold the key to changing it. If the Japanese have not changed their 
constitution since then, the most likely explanation is that they accept it and support it in its 
current form—which, by and large, they do.^^ It is not external imposition, but rather the lack 
of domestic support for amendment—combined with the requirement that amendments 
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must be approved in a referendum^^—that has long prevented Japan’s ruling conservatives 
from making their move. And popular contentment with the Kenpd in its current form 
should come as no surprise in light of the decades of peace and enormous prosperity that 
have followed its adoption. 

The classification of the Nihonkoku Kenpd as “imposed” raises the full panoply of questions 
that have been rehearsed thus far. Why is a constitution imposed upon a nation’s 
government, but embraced by the nation’s people, a clear case of an “imposed” constitution? 
Are we to infer that the views of the people matter less than the views of the politicians? Is 
the fact that a constitution was made with the wishes of the people squarely in mind 
irrelevant to the question of whether it was “imposed”? What is special about the moment 
of adoption if a constitution can subsequently be changed and replaced? Even assuming that 
a constitution was initially “imposed” in some sense, why attach any greater normative 
significance or meaning to the moment of creation than to the countless opportunities to 
amend or replace that follow? Why is consent after the fact not sufficient to validate a 
constitution? If the people have the power to replace a constitution but choose not to do so, 
how then can the constitution be described as “imposed”? If the Nihonkoku Kenpd cannot be 
said to enjoy popular consent or approval—after seventy unbroken years without a single 
amendment, longer than any other constitution in the world— then what constitution does? 

The answer lies, again, in the demands of constitutional narrative. Foreign imposition is 
treated as a form of original sin because the moment of framing occupies a special place in 
constitutional storytelling. The origin story is the most important story of all. But if 
imposition is an ineradicable stain upon the soul of the constitution, then every constitution 
is born in a state of sin because every constitution entails a degree of imposition. The 
distinction between imposed and unimposed constitutions deserves to be viewed with 
suspicion because its value is more rhetorical than descriptive. Japan’s constitution suffers 
from a delegitimating narrative that depicts it as “imposed,” and therefore illegitimate, 
because that is what serves the interests of Japanese politicians who engage in constitutional 
storytelling. 

Conversely, ideological and political considerations can lead us to overlook actual 
imposition. These days, external imposition of a constitution is unlikely to take the form of 
a conquering state unilaterally imposing its will on a weak or vulnerable state in the 
aftermath of war. The modern-day version of constitutional imposition is laundered through 
the post-war international legal order, with its emphasis on international organizations and 
multilateralism. Its targets are still weak and vulnerable states—states like South Sudan, or 
East Timor, or Yemen, or the various shards of the former Yugoslavia—although they may 
be weak or vulnerable for reasons other than traditional interstate conflict. And in lieu of an 
aggressor state unilaterally exercising hard power, we are likely instead to observe the 
international community exercising soft power and acting through international bodies to 
pressure fragile, impoverished, and/or post-conflict states to draft and adopt constitutions 
that reflect global norms (especially of the human rights variety). It is hard to believe that. 
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when it comes time to writing their constitutions, countries that depend critically on the 
assistance of foreign powers and international organizations are free to repudiate the goals 
and values of their foreign benefactors.^^ Perhaps the main difference between Imposition 
1.0 and Imposition 2.0 is that Imposition 2.0 occurs under the banner of international law, 
not military conquest. 

The problem is that this new, genteel variety of constitutional imposition conflicts with the 
fetishization of constitutional autochthony. If constitutional autochthony is to mean 
anything at all, it must mean that countries are free to reject global norms in favor of local 
traditions and values. It cannot possibly mean that countries can only adopt constitutions 
that express and reflect local traditions and values if, and only if, those traditions and values 
are endorsed or shared by the global community. In that case, the only local values that a 
constitution could express—the only permissible form of constitutional autochthony— 
would be the parroting of global norms that are not distinctive or unique at all. For example, 
if constitution-makers in Yemen argue that equal rights for women are incompatible with 
longstanding practices and deeply held beliefs regarding the place and function of women 
in society, respect for constitutional autochthony dictates that they be entitled to reject 
equal rights for women. We cannot have it both ways and say that we support constitutional 
autochthony only insofar as it leads to the adoption of global norms, for that is simply not 
autochthony. It is the equivalent of Henry Ford’s edict that car buyers can choose any color 
of Model T that they want, as long as it is black. 

If we are serious about valorizing autochthony, we must expect that some countries will 
entrench genuine, long-held traditions and values that grate against the liberal norms 
ordinarily identified with constitutionalism and human rights. Democracy suffers from the 
well-known flaw that, if voters are allowed to choose freely for themselves, they may opt for 
an illiberal or authoritarian regime. Likewise, constitutional autochthony suffers from the 
flaw that, if countries are allowed to freely write their own constitutions, they may opt for 
illiberal or authoritarian arrangements. In Nepal, for example, constitutional autochthony 
could license a combination of a hereditary caste system, entrenched dominance of a 
conservative brand of Hinduism, a ban on the conversion of Hindus, a hereditary monarchy, 
and the subordination of women, to name just a few possibilities.®” 

What are we to do, then, if constitutional autochthony means rejection of democracy or the 
rule of law or international human rights norms, in favour of hereditary monarchy (which by 
definition tends to be deeply rooted in history and tradition), or a hereditary caste system 
(ditto), or a mandatory state-imposed religion (ditto again), or traditional gender roles 
(which are called “traditional” for a reason)? Should we sing the praises of such a 
constitution because it is genuinely indigenous? Or are we prepared instead to ram global 
human rights norms down the throats of the hidebound natives who do not share the same 
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values? If so, will we be open in perpetuity to the accusation of having “imposed” the 
constitution in question? Will the constitution forever suffer an insurmountable, 
irremediable lack of legitimacy because it was “imposed” ab initio, no matter how local 
sensibilities evolve in the future? 

What matters more to us: respect for distinctiveness of the national community and for local 
ownership of the constitution? Or compliance with what hegemonic states—the wealthy, 
powerful, and mostly Western states in a position to impose their norms on others— 
characterize as fundamental universal norms? If the latter, are we prepared to confess to 
constitutional imposition? 


CONCLUSION 

The concept of an “imposed constitution” implies some combination of involuntariness and 
outside influence. But what constitution is not characterized by a degree of involuntariness 
or outside influence? There is no such thing as a constitution created free of imposition or 
coercion, or in a wholly indigenous manner. To call a constitution “imposed” is to say that 
not everyone supported the constitution—which is to describe every constitution in 
existence. Only some constitutions, however, are the subject of a delegitimating narrative 
that depicts them as “imposed”. More often, constitutions are cherished as symbols of 
nationhood and idealized by romanticizing narratives that impart an impossible 
combination of virtues. The type of narrative surrounding a constitution has more to do with 
national myth-making or political argumentation than the application of a coherent and 
clearly defined dichotomy between imposed and unimposed constitutions. Some of the 
stories that we tell about constitutions are flattering; others are not. What such stories tend 
to share in common, however, is that they are both selective and reductive. Constitutions 
come to us deeply enmeshed in politics, and it is unlikely that those politics can ever be 
reduced to a single word—be it “autochthonous,” or “indigenous,” or “imposed”. 
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